From: McManus Blog Archives
Living and Dying with a Living Trust
Published 03/14/2012
In order for assets to become subject to the terms of a Living Trust, there must be a properly written and executed
trust document and the assets must be registered in the name of the Trustee. This is true of all assets, including bank
accounts, securities and real estate. When a Settlor named John Smith (SS#555-12-1234) is the Trustee of his own
Trust, a correct registration would be: John Smith, Trustee, John Smith Trust dated May 1, 1988, I.D. #555-12-1234.
Whenever someone other than the Settlor or maker of the Trust is named Trustee, the Trustee will have to obtain a
tax ID number from the IRS, rather than using the Grantor’s SS# as the I.D. number. This is done by application to
IRS on Form SS-4.
Whenever the Trustee is someone other than the Settlor, the Trustee must file a 1041 income tax return. Where the
Settlor is Trustee of his own Trust, the Trust income may be reported on the Settlor=s personal 1040 income tax
return.
Where the Settlor/Trustee of a Revocable Living Trust dies or becomes incapacitated, the Successor Trustee must:
1. Take possession of the assets.
2. Pay all legal obligations.
3. File tax returns and pay all taxes that are owed.
4. Identify the beneficiaries.
5. Make distributions in accord with the provisions of the Trust.
6. File in the probate court, in the county where the Settlor lived, a Notice of Trust, Acceptance of Trust and Affidavit
of No Estate Tax Due, where the asset value is under $2 million. Where the estate value exceeds $2 million, a
Federal Estate Tax Form 706 must be filed.
A Trustee is a fiduciary and, as such, has a responsibility to the beneficiaries to see that they get what they are
entitled to. However, the Trustee also has a duty to see that creditors are paid and Uncle Sam gets any taxes that are
owed.
People appointing Trustees and people accepting appointment as Trustee must be aware of these responsibilities.
Related articles
• Six Reasons to Continue Using Trusts (lawprofessors.typepad.com)
In the past, most people who settled revocable living trusts did so to reduce exposure to estate taxes. Some
may think that the current $5 million exclusionary amount and portability option make trusts obsolete;
however, many reasons still exist to continue using this trusted estate planning tool. Six reasons to continue
using trusts are below

•

Assigning Assets and Pets to a Revocable Living Trust During the Pet Owner’s LifetIme (pettrust.info)
There are very few people who want to leave everything in trust for their pets, and the Massachusetts pet
trust law prohibits leaving an unreasonable amount to be held in trust for the benefit of pets. The clients that
I have dealt with recently who wanted to take advantage of their new opportunity to leave funds in trust for
their pets
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